FORM NLRB-4701
(9-03)
NATIONAL LABOR RELATIONS BOARD

NOTICE OF APPEARANCE

International Union of Operating Engineers, Local No. 101

and CASE 14-CA-295548
Springfield Ready Mix

|Z| REGIONAL DIRECTOR |:| EXECUTIVE SECRETARY I:l GENERAL COUNSEL
NATIONAL LABOR RELATIONS BOARD NATIONAL LABOR RELATIONS BOARD
‘Washington, DC 20570 Washington, DC 20570

THE UNDERSIGNED HEREBY ENTERS APPEARANCE AS REPRESENTATIVE OF
Springfield Ready Mix

IN THE ABOVE-CAPTIONED MATTER.

CHECK THE APPROPRIATE BOX(ES) BELOW:

Kl REPRESENTATIVE IS AN ATTORNEY

Kl IF REPRESENTATIVE IS AN ATTORNEY, IN ORDER TO ENSURE THAT THE PARTY MAY RECEIVE COPIES OF
CERTAIN DOCUMENTS OR CORRESPONDENCE FROM THE AGENCY IN ADDITION TO THOSE DESCRIBED BELOW, THIS
BOX MUST BE CHECKED. IF THIS BOX IS NOT CHECKED, THE PARTY WILL RECEIVE ONLY COPIES OF CERTAIN
DOCUMENTS SUCH AS CHARGES, PETITIONS AND FORMAL DOCUMENTS AS DESCRIBED IN SEC. 11842.3 OF THE
CASEHANDLING MANUAL.

(REPRESENTATIVE INFORMATION)

Grant Mulkey
NAME:

1775 Pennsylvania Ave NW, Suite 800, Washington, DC 20006
MAILING ADDRESS:

grant.mulkey@stinson.com

E-MAIL ADDRESS:
202.572.9901

OFFICE TELEPHONE NUMBER:

CELL PHONE NUMBER: FAX:

SIGNATURE:

(Please sign in ink.)
DATE:

" IF CASE IS PENDING IN WASHINGTON AND NOTICE OF APPEARANCE IS SENT TO THE GENERAL COUNSEL OR THE
EXECUTIVE SECRETARY, A COPY SHOULD BE SENT TO THE REGIONAL DIRECTOR OF THE REGION IN WHICH THE CASE
WAS FILED SO THAT THOSE RECORDS WILL REFLECT THE APPEARANCE.
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(ISSUED A TEMPORARY CERTIFICATE IN MISSOURI, BASED ON RULE 8.06)

DIRECT: 816.691.3203
OFFICE: 816.842.8600

grant. mulkey@stinson.com

July 11, 2022

Rochelle K. Balentine

Field Attorney

National Labor Relations Board
Region 14

1222 Spruce Street

Room 8.302

Saint Louis, Missouri 63103-2829

Re: Springfield Ready Mix, Case No. 14-CA-295548

Dear Ms. Balentine:

As you know, this firm represents Springfield Ready Mix (“the Employer”) in connection with
the above-referenced matter. This letter constitutes the Employer’s Position Statement and

response to the Board’s request for evidence,! based on the best information currently available
and its current understanding of the Charges filed by International Union of Operating
Engineers (“IUOE”), Local No. 101 (“Charging Party” or “the Union”).

According to the Region’s letter dated June 13, 2022, the Charging Party alleges that since on or
about April 7, 2022, the Employer: (1) unlawfully withdrew recognition of the Union; (2) failed
and refused to bargain a successor collective bargaining agreement (“CBA”) with the Union; and
(3) failed to maintain the status quo of the parties’ expired CBA and unilaterally changed the
terms and conditions of the bargaining unit employee without notice to or an opportunity to
bargain with the Union. The Employer denies that it committed any unfair labor practice,
preserves all defenses, and reserves the right to amend and/or supplement this Position
Statement if necessary.

1 Regarding the documents requested in the Region’s December 27, 2021 letter and January 5,
2022 email:

1. The Employer’s monthly Central Pension Fund Remittance forms for the period of

wzozl to the present, which includes the roster of Unit employees for whom pension

contributions were made, are attached as Exhibit 2.
(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

2. Payroll records for the period of
by (QEQNOAW®) performing

2021 to the present showing the hours worked

CLor the Employer are attached as Exhibit 3.

: 2021 to the present showing the hours worked
by (ACQROAW®)] performing Unit work for the Employer are attached as Exhibit 4.

4. Regarding the request for copies of Unit employee work schedules, the Employer states
that the Unit employee’s work schedule fluctuates and is not a set schedule.

1201 Walnut Street, Suite 2900, Kansas City, MO 64106
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I. FACTUAL BACKGROUND

A. The Employer and the Union Were Parties to a Section 8(f) Pre-Hire
Agreement.

The Employer and the Union were parties to an agreement with effective dates from May 1, 2019
until midnight April 30, 2022 (“Agreement”). Exhibit 1. The Agreement was a pre-hire
agreement entered into in accordance with Section 8(f) of the National Labor Relations Act
(“NLRA™). The Employer is engaged primarily in the building and construction industry; it
provides ready-mix concrete, one of the most widely used construction materials in the world, to
its customers. ((KCIMIAOIN®) 1, was covered hy the Agreement is engaged in the building
and construction industry as\RAUMCRORRY And the Union is a labor organization of which
building and construction employees are members. Further, Article II § 1(g) of the Agreement
states: “That in order to give the public the lowest possible construction cost, consistent with fair
wages and fair conditions of employment for workers, jobs shall not be created to afford
employment.” Exhibit 1 at Art. IT § 1(g) (emphasis added). The Agreement does not reference
Section 9(a) of the NLRA, nor does it include a statement that the Union has presented evidence
of majority support.

The Agreement includes the following provision:

This Agreement shall be in force and effect from May 1, 2019, until midnight April
30, 2022. It shall continue in force and effect from year to year thereafter unless
notice is given in writing sixty (60) days prior to the expiration date by the party
desiring to amend, add to, or terminate this Agreement. Such notice shall state the
nature of the changes requested in the Agreement and only those matters stated in
the notice may be considered by the parties. All parties to this Agreement pledge
themselves to meet within thirty (30) days from the date such notice is given.

Exhibit 1 at Art. XIV § 1.

B. sthe Employer’ (6)1 (b) Employee.
(7)C)

b) (6), (b)

Since at least R 2021, and likely much earlier, the Employer has employed
(b) (6), (b) (7)(C)SHaIEs (b) (6), (b) (7)(C)gaail April 30, 2022, in accordance with its
obligations under the Agreement, the Employer remitted contributions to the IUOE Central
Pension Fund for SAJNCY mployee covered by the Agreement, QEQMOIWIS) Exhibit 2.

vorkee R ovs o RARHRARER -2

2022. Exhibit 3 at 4. The Compensation Codes that the Employer uses in its
payroll codes are as follows:

bayroll records reflect thatjil

(b) (8). (b) (TXC)

e 0002: Straight Time.
e 0015: Overtime.

175543184.1
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e 0050: Vacation.

e 0070: Holiday.

e 0210: Bereavement Leave.
e 0700: COVID Pay.

The Employer also engaged [QECMOX(®) on two separate occasions in 2021 for a total of
BRI hours to perform Unit work. Exhibit 4. was ) (6), (b) (7)(C)

Exhibit 6 at 1. Again,

RO vas CIGACIGES] on RASERMIEY - ) 1xhibit 5 at 3. DICKBIES worked IREE
s (B) (8). (b) (7)(C) psyaimmmry (°) (6): (0) (7)(C) WM (b) (6). (b) (7)(C RN Rl ©) ). ®) (N)(C)
has not otherwise worked for the Employer, and the Employer did not remit contributions to the
IUOE Central Pension Fund on [ behalf. See Exhibit 2.

The other two individuals listed in the Region’s June 13, 2022 letter— o) (NCTRY "

(b) (6), (b) (7T)(C),
a1e employed by City Wide Construction Products, a sister company of the Employer.
They have never been employed by the Employer.2

C. The Union Provided Notice of Its Desire to Amend the Agreement.

On February 17, 2022, the Union provided notice to the Employer of its desire to amend the
Agreement:

In accordance with provisions pursuant to the above referenced agreement, which
expires April 30, 2022, this letter shall serve as official notification that we wish to
open this Agreement for the purpose of negotiating a new Collective Bargaining
Agreement.

Exhibit 8 at 1. In the Notice to Mediation Agencies that the Union filed with the Federal
Mediation & Conciliation Service (“FMCS”) that same day, the Union indicated that there was
XN 1o was covered by the Agreement. Exhibit 8 at 2.

2 City Wide apparently el (0) (6), (b) (7)(C) eyt Employer forjlilh ours, and in

accordance with corporate formalties. it invoiced the Employer for this loan onw
2021. Exhibit 7. (b) (6), (b) (7)(C) remained emploved by City Wide at all times and was
never employed by the Employer. Regardless [(SJR(C) (XA 25 not a permanent
employee of the Employer.

175543184.1
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1I. ANALYSIS

6), (b) (7)(C)

A. The Unit Was a Stable (b) ( Unit.

It is a fundamental tenet of the NLRA that “the principle of collective bargaining presupposes
that there is more than one eligible person who desires to bargain.” NLRB v. Seedorff Masonry,
Inc., 812 F.3d 1158, 1162 (8th Cir. 2016) (quoting Foreign Car. Ctr., Inc., 129 NLRB 319, 320
(1960)). As set forth above, the Employer has employed (b) (6 ), (b) (7 )(C) employee—
DIQNOIYIR (- a1l material times.

The single-person unit rule (also known as the “one-man unit rule,” the “one-employee unit
rule,” and other similar iterations) provides that "when a unit consists of no more than a single
permanent employee at all material times, an employer has no statutory duty to bargain and
thus, will not be found in violation of the Act for disavowing a bargaining agreement and
refusing to bargain.” Haas Garage Door Co., 308 NLRB 1186, 1187 (1992) (recognizing that the
rule applies to in the 8(f) context). The single-person unit must be a stable single-person unit,
not a temporary occurrence. McDaniel Elec., 313 NLRB 126, 127 (1993).

The Unit at issue here is a stable[QEQNQ) g)((e():)(b) () gt (b) (6), (b) (7)(C) Swab
the Employer has employed since at least jji 2021 is NN Although
(D) (6). ( . (

gl vorked for the Employer on two occasions in 2021, jjiiliwas engaged as{QUAQNOIOIS)

(b) (6), (b) (7)(C) - () (7)(C) ( -,.(b) (7)C)EY"

() 10), 1) (/N () (8). (&) (7)(C

ee that

(
(b) (8), (b) (7)(C) IR

As further evidence of the reality that [QUAQNCIGI®) vas nolmployee and the Unit
(55%(&6)1 ORI 1nit, the Employer did not make any pension contributions on behalf of W

See Exhibit 2 at 10-12, 20-21. This was so even though the Agreement required the
Employer to pay into the TUOE Central Pension Fund $3.00 per hour “for each hour worked in
the preceding month by all employees covered under this Agreement.” Exhibit 1 at Art. X § 3.
The reason why the Employer did not make pension contributions for is clear: [
was not an employee covered by the Agreement.

The evidence clearly demonstrates that the Unit at issue was [SUASURCRISY  nit. Thus, the
Employer “ha[d] no statutory duty to bargain” with the Union, the Employer was entitled to

((63 ardid a single instance of the Employer borrowing[(Q)XC)M(IXTHI(®)) stv Wide S
R 2021 transform [(JXCIMOREA(®unit int{DXON (XS 2 :
SRR mained employed by City Wide, not the Employer, and the Employer was invoiced

for the service. An employee borrowed from another company could not be the Employer’s
permanent employee.

175543184.1
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August 3, 2022

Rochelle K. Balentine

Field Attorney

National Labor Relations Board
Region 14

1222 Spruce Street

Room 8.302

Saint Louis, Missouri 63103-2829

Re: Springfield Ready Mix, Case No. 14-CA-295548

Dear Ms. Balentine:

As you know, this firm represents Springfield Ready Mix (“the Employer”) in connection with
the above-referenced matter. This letter constitutes the Employer’s Supplemental Position
Statement responding to the request for additional evidence/information set forth in your email
dated July 27, 2022 in connection with the Charges filed by International Union of Operating
Engineers, Local No. 101 (“Charging Party” or “the Union”).

I. SUPPLEMENTAL RESPONSES

A. For the period of May 1, 2019 to present, payroll records showing the hours
worked by employees performing bargaining unit work for the Employer.

RESPONSE: Payroll records for the period of May 1, 2019 to the present showing the hours
worked by performing Unit work for the Employer are attached as Exhibit 9, and
selected daily hours are attached as Exhibit 10. Payroll records for the same period showing the
hours worked by performing Unit work for the Employer are attached as Exhibit
11, andw daily hours are attached as Exhibit 12. Payroll records for the period May 1, 2017
through December 31, 2020 showing the hours worked by performing Unit work
for the Employer are attached as Exhibit 13, and daily hours for that period are attached as
Exhibit 14. Taken together, Exhibit 13 and Exhibit 4, which was produced on July 11, 2022,
constitute payroll records for [QIQNQIYIR for the period of May 1, 2019 to the present. Finally,
the Employer’s monthly Central Pension Fund Remittance forms for 2019 and 2020 are
attached as Exhibits 15 and 16.

1201 Walnut Street, Suite 2900, Kansas City, MO 64106

STINSON LLP \ STINSON.COM
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B. Payroll records 53 (P) (6), (b) (7)(C)

RESPONSE Payroll records coverlng-ntne time working as{RAQMOANIS)
(b) (6). () (7)(C)i9¥ CUALRORRR - e included in Exhibits 4 and 13.

C. Documents, such as payroll records or other invoices to City Wide, which

show how often Wand/ or other employees perform unit work
at Springfield Ready Mix.

RESPONSE: After conducting a thorough search, the Employer has determined that there are
no invoices other than the invoice produced as Exhibit 7 on July 11, 2022 showing that
employees of City Wide Construction Products (“City Wide”) performed Unit work for the
Employer. There are no payroll records indicating whether the City Wide employee whom the

Employer borrowed was SISSSEEE CARASMIRY o someone else.

D. Clarification on Exhibit 7 explaining the invoice paid, how many QI8
from City Wide were used, and how the unit price was derived.

b) (7)(C)

RESPONSE: The invoice produced as Exhibit 7, dated AMRIER -021 was for
(©) ). ) D City Wide loaned to the Employer for B ours. The i 1nv01ce was for
(b) (6), (b) (7)(C)¥5¥ performed Unit work for the Employer earlier in p021. Notably,
0) (6), (b) (7)(C) PRySRRasRE NS (1) (5). (b) (7)(C)Ne (b) (6), (b) (7)(C) Exhibit 10 at 27.
The unit price on the invoice was derived using the wage rate for City Wide (S KCIM(IXVAI(®))
that was in effect at the time as required by the collective bargaining agreement between City
Wide and the Union. [{JR(SIM{)XEAI(®)) remained employed by City Wide at all times and

was never employed by the Employer.

(b) (6), (b) (7XC)

II. ANALYSIS
A. (QICONGIWN® 1s the Employer’s (YO NOXO G I Employee.

The additional documents provided with this Supplemental Position Statement conﬁrm that

performed this work while

(b) (6), (b) (7)(6) (b) (6), (b) (7)(C)

Exhibit 10 at 9. did not work alongside

176007069.2
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(b) (6), (b) (7)(C) . . .. .
was unavailable. Aside from this single instance,

Employer.

b) (6), (b) (7)(C
(o) (). BH(7XC) as not worked for the

Similar to the two instances when the Employer engaged

work in [DEQEQIWI®:bsence, the Employer used (& ) (6), (b) (7)(C)Rpm—_—-. only a dozen times

over a three-iear si an from -2017 through RAGAE- 020. On virtually every

occasion  emporarily filled in for A ). ©) (N(C) hile RIQEQIYIS) - < RISISIIE

S ©) 1) 1C ) ) 61 7IC R0 0) ) (1) U 0. 11 M

hours that day. Exhibit 10 at 3; Exhibit 14 at 3.

. QIONQ (7)(C)(b) (6). (b) (7)(C)}(b) (6). (b) (7)(C) 2017, I 0) (6). (B) (7)(C) orked
hours that day. Exhibit 10 at 5; Exhibit 14 at 5.

. (b) (6). (b) (7)(0) <(b) (6). (b) (7)(0 2018 and (@ ) (7)(C) RS dh ours
that day. Exhibit 10 at 7; Exhibit 14 at 7.

R ©) (©): ) (7)CIHERI0) ©). () (DO PRSI > © ©) 7 ICHUSIRT™ ™ [t

that day. Exhibit 10 at 11; Exhibit 14 at 9.

- RN e RN RGNS >o19, v QNGNS oo il hours

those days. Exhibit 10 at 13; Exhibit 14 at 9.

- DI o RSNRI RENR. ~019, 2n RIRNRNAG worke il hous that

day and 7.25 hours the next day (a Saturday) Exhibit 10 at 15; Exhibit 14 at 11.

- RN e RN R -0 o MBI o l hours that

day. Exhibit 10 at 17; Exhibit 14 at 13.

o RIGHOIGIS was QICNOIGIS) 2020, andQIQNQIGIRY worked | hours that

day. Exhibit 10 at 21; Exhibit 14 at 17.

o RIDNOIYIE was QIQESIYISR QIONOIYLS. -020, and [QIQEQIEIR worked il hours

that day. Exhibit 10 at 23; Exhibit 14 at 19.

- DI s RISNEIS RIGROIGLS »o-o. on QISNGIAR vorked il hours

that day. Exhibit 10 at 25; Exhrbrt 14 at 21.

Twice, QIQNQIGIR and QIGHQIGIR had short overlaps in their work schedules. On [QIRNQIGIC)
B, 2017—nearly five years ago DIONOIY® clocked i in at SIS to work jjjilj hours, and i}

BRI clocked out at SIS after worklng only Blihours. They overlapped 46 minutes.

Exhibit 10 at 1; Exhibit 14 at 1. Similarly el © ©) CRBIBIR(P) (6). (B) (7)(C) clocked in at
to work jjjjifij hours, and [QIQEQIGIR clocked out at_ after working jjjjjjj hours.

They overlapped 30 minutes. Exhlblt 10 at 19; Exhibit 14 at 15.

176007069.2
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Only once did [RIGNOIGIS andw work on the same day at the same time for a period
of any substance. On|[QISNRIER, 2020, [RDIQNRIMIR worked il hours, from QISAREER to

- RISARIYR also began work that day at [QiSESIE and worked jjiil§j hours until il

Exhibit 10 at 19; Exhibit 14 at 15. However, lltlllZlIlgW in this manner did not
convertw from [QIQNOIUI® employee to[DICNAIUIS employee.

B. The Unit Was ()OI M)A () MU nit.

The additional documents provided with this Supplemental Position Statement confirm that the
Unit at issue here was[{e] , (b 7 (b) (6), (b) (7)(C) MR rgis

Employer has employed since at least |} . 2019, an lke ak t0 2017, is SRR
Although the Employer engaged (©©- O SRR ) various occaswns they

were engaged as [()N(S)M{IX¢ 7)(C) - : VhlleWwa These

(b) (8). (b) (7)(C), b 6
short-term engagements as : y : (b) (6). (
employees, and they did not transform the existing unit into GIACVRCIAY )( Junit.

It is true that [QEONCIER and [QIQEQIYR have been on the clock at the same time for a total of
seven hours and forty-51x minutes dating back nearly five years. They have been on the clock
togethel for only seven hours dating back to #8888 2019. This miniscule amount of time is a
hours that QEQEOEES has performed Unit work
B during that same perlod indeed, these seven hours comprise only 0.079% of
(D) (6). (b) (7)(C)

hours performing Unit during this period. The Employer submits that these scant

hours of overlap do not—and cannot—transform this (KGO X unit intojHik
MR 1 nit. Such a conclusion belies the overwhelming evidence that this was [QEQEQIYIS)
(0 @) &) 0 N comprised of (b) (6 ) , (b ) (7)(C ) employee.

III. CONCLUSION

~—

Because the Unit at issue wasunit, the Employer “ha[d] no statutory duty to
bargain” with the Union, the Employer was entitled to disavow the Agreement and refuse to
bargain with the Union, and such actions did not violate the NLRA. Haas Garage Door Co.,
308 NLRB 1186, 1187 (1992). The Charging Party’s claims have no merit. For the reasons
detailed above, as well as those set forth in the Employer’s Position Statement dated July 11,
2022, the Employer respectfully requests that the Board dismiss the Charges at issue in their
entirety.

Sincerely,

Stinson LLP

Gt

Grant E. Mulkey

176007069.2





